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Abstract 
 
 
Every jurisdiction in Australia has now enacted legislation to protect volunteers of 
community organisations and all levels of government from incurring personal civil 
liability.  In most jurisdictions these laws transfer liabilities incurred by volunteers to 
the public sector organisation that organises the work they undertake.  This article 
provides a brief background to the reforms before undertaking an examination of the 
impact of the legislation upon public sector organisations and their volunteers.  
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Considerable reform has been made to Australian tort law in recent years as a 
response to concerns about civil liability and affordable insurance premiums – 
otherwise known as the ‘public liability crisis’.  The intensity and speed with which 
these changes have taken place is unprecedented (Clark & McInnes 2004:1).  The 
stated object of the reforms is to strike a balance between the interests of injured 
people and the community by taking the pressure off insurance premiums while still 
providing adequate legal protection (Joint Communiqué 2002a).   
 
A minor element of the tort law reform has involved the protection of volunteers from 
personal civil liability.  The reform legislation1 in all state and territory jurisdictions 
offers protection to volunteers of ‘community organisations’ from incurring personal 
civil liability to others in their performance of ‘community work’.  The definition of 
community organisation is quite wide and includes most of the public sector, such as 
local government, the Crown, public corporations and agencies.  
 
The United States pioneered such volunteer protection legislation after their ‘civil 
liability crisis’ in the late 1980s.  This culminated in the federal Volunteer Protection 
Act of 1997 42 U.S.C., §§ 14501-14504, which set out minimum legislative 
protections applicable across all jurisdictions to volunteers (including directors, 
officers and trustees) serving in nonprofit organisations and government entities.  The 
UK, while experiencing the current public liability crisis and a recent series of 
sporting volunteer’s personal injury law suits (Smoldon v Whitworth 1997; Vowles v 
Evans and Ors 2002; Sport England 2003), has not enacted a statutory remedy. A 
private members Bill seeks to allow volunteers to seek acknowledgements of 
‘inherent risks’ from persons they may have a duty of care towards that can be used to 
mitigate liability in any future negligence action, good Samaritan exclusions and 
training of the judiciary about voluntarism. (Promotion of Volunteering Bill 2004).  It 
falls well short of the measures in United States and Australia and is unlikely to 
succeed. 
 
Voluntary work is a fundamental building block of civil society and an important 
contribution to national life in Australia.  It provides an economic benefit, helps to 
meet needs within the community, and develops and reinforces social networks and 
cohesion.  Volunteering services are recognised to be a vital resource by the nonprofit 
sector and essential to the delivery of some of the most vital community services, 
such as beach patrols, rural fire fighting service and environmental services among 
others.  It is widely recognised that without volunteers, many of these services would 
not be able to be delivered in their present form.  During 2002, 4.4 million Australian 
volunteered (excluding the Sydney Olympics) totalling 704.1 million hours of labour. 
(ABS 2001:3). According to the Australian Bureau of Statistics (ABS), in 2001, the 
value of voluntary work in wages conducted by adults (across all sectors) was in the 
vicinity of $8.9 billion (ABS 2002:9).    
 
Coercive, rather than voluntary, behaviour is usually associated with government and 
one could be forgiven at first pass for regarding volunteering to government activities 
as minimal. Although there are only a few (albeit contested) measures of volunteering 
in Australia and extremely limited data focusing on the nature and extent of 
volunteering in the public sector (Conroy 2002:3), it appears to be substantial.   ABS 
data covering delivery of community services over the 1999-2000 financial year 
recorded 548 government organisations as being significantly involved with 
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volunteers (ABS 2001:5).  This figure was made up of 46 federal and state/territory 
organisations and 502 local government organisations (2001:13) which, combined, 
engaged some 17,954 volunteers in the month of June 2000 (2001:16). This represents 
an increase of 25 percent over five years. More recently in 2002, a study into 
volunteering to the Queensland State Government recorded the use of 95,000 
volunteers across government departments.  If statutory agencies were included, this 
figure was estimated to be in the vicinity of 150,000 (Conroy 2002:5). 
 
This article begins by examining the background to the tort law reform which 
remarkably spread across all jurisdictions within a short period of time compared to 
other national reform initiatives such as national corporate law reform, financial 
services regulation, or gun control reform. Next, the consequences of the volunteer 
protection reforms for the public sector are examined. Governments will be liable for 
the acts and omissions of their volunteers and risk management of volunteer liability 
will become a pressing issue.  The article informs the risk management process by 
undertaking a detailed examination of how the legislation in each jurisdiction 
addresses the issue of volunteer protection. 
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Background to the Reforms  
 
Crown Liability  
 
The Crown (understood as the executive government) has historically enjoyed a wide 
immunity from liability, often summed up in the legal maxim ‘the King can do no 
wrong’.  Traditionally, the Crown was immune from liability in tort and presumed 
immune from the operation of statutes (Kneebone 1998:284).  Both immunities have 
gradually been reduced over time.   
 
In Australia, all jurisdictions have enacted legislation2 removing the common law 
immunity of the Crown in tort.  With the exception of Victoria (where direct liability 
is excluded) the legislation has been interpreted as covering both direct and vicarious 
liability of the Crown.  The effect of this is that where a tortious liability arises, the 
same laws – substantive and procedural, statutory and otherwise – will apply as if the 
commonwealth, state or territory were a normal legal subject, instead of being the 
Crown (Maguire v Simpson 1977; Groves v Commonwealth 1982).  State and federal 
governments took on these new risks without much impact, being sophisticated self-
insurers with the ability to negotiate in global insurance markets. Local government 
was far less well placed which was to become apparent during the public liability 
crisis. 
 
All governments were also protected from liability risks through the trend of 
contracting out services. The adoption of new public management principles has 
offset these potential new liabilities by transferring legal liability to independent 
contractors. If the work is performed by a contractor, then the contractor is primarily 
liable should there be negligent provision of the service, not the government (Meltz 
1997; McGregor-Lowndes & Turnour 2003). Service contracts ranging across all 
aspects of government from verge mowing to mental health agreements have the 
effect of transferring the risk of liability away from the Crown to the private and 
nonprofit sectors. While insurance was available and reasonably priced for these 
assumed  risks by contractors, the state’s transfer of risk was not a significant concern.  
 
The Public Liability Crisis  
 
A range of factors have contributed to the ‘public liability crisis’ that has driven the 
current wave of civil liability reform.  Of these, the dramatic increase in public 
liability insurance premiums by the emergence of a ‘hard’ insurance market has been 
given particular attention.  A hard insurance market is one in which premiums rise 
without relation to the insured’s history or profile and insurers become more selective 
about the risks they insure.  After a decade of relative stability, public liability 
insurance premiums began to rise by an average of 10% in 2000, followed by further 
rises of 19% in 2001 and 44% in 2002 (ACCC 2003:6).  This was followed by a 
relatively small rise of 4% for the first six months of 2003 (ACCC 2004:15).  These 
rises affected the ability of many organisations to pay increases in insurance 
premiums, or to obtain insurance for certain events.  In the public sector, local 
governments were particularly affected, forcing them to cancel a wide variety of 
community events (ALGA 2002).  The importance of insurance cycles on the public 
liability crisis cannot be underestimated.  Insurance is a competitive market with 
countless buyers and a number of sellers and is driven by domestic and global market 
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forces that are renowned for their cyclical nature.  The current ‘hard’ market is the 
result of local factors, such as past underpricing and the removal of insurers from the 
market (eg. HIH), but primarily driven by unexpected events (eg. September 11 
terrorist incident) and international insurance capital contractions (Trowbridge & 
Deloitte 2002:9-11).  There is little, if anything, that governments at any level can do 
to curtail such global market trends in the insurance market by legislation or policy.  
The option of nationalised insurance/compensation schemes does not fit in with new 
public management dogma.   
 
Another significant factor stimulating the reform process is the development of the 
common law of negligence.  From the 1960s to the 1990s, there was significant 
judicial expansion of the law of negligence; the courts considerably extended the 
circumstances in which negligence may have been found to have occurred and the 
scope of damages recoverable (Clark & McInnes 2004:2).  This expansion was 
particularly felt by public authorities (see, for example, Wyong Shire Council v Shirt 
1980; Nagle v Rottnest Island Authority 1993; Pyrenees Shire Council v Day 1998; 
Crimmins v Stevedoring Industry Finance Committee 1999; Brodie v Singleton Shire 
Council 2001).  The recent legislative intervention into the area suggests that the 
community is not prepared to accept the level of compensation which the judiciary, 
and the legal profession generally, has come to regard as appropriate (Spigelman 
2002:433).  Although there are signs that the High Court is now considering retracing 
its steps so that the law of negligence “accords with what people really do, or can be 
expected to do, in real life situations” (Tame v New South Wales; Annetts v 
Australian Stations Pty Ltd 2002 (CLR) at 354 per McHugh J), such a judicial retreat 
does not assist in the resolution of a long tail of liability claims which still face public 
sector organisations. 
 
Other factors identified as contributing to the public liability crisis have included the 
increased litigious mindset of individuals in the community, the development of 
specialist plaintiff law firms, the deregulation of legal fees and the enactment of 
legislation governing class actions (Clark & McInnes 2004:2-3; Trowbridge & 
Deliotte 2002:7-8). 
 
The concerns of volunteers and their community organisations had been apparent 
before the onset of the public liability crisis. During the International Year of the 
Volunteer in 2001, the South Australian Parliament passed the Volunteers Protection 
Act 2001 (SA), the first of its kind in Australia.  It did so after identifying that a major 
disincentive to volunteering is the prospect of a volunteer incurring serious personal 
liability for damages and legal costs in proceedings for negligence (SA, Preamble).  
Such concerns were also expressed in a number of other policy statements made that 
year by Volunteering Australia Inc, the national peak body working to advance 
volunteering in the Australian community (2001:4).  In the subsequent reform 
legislation passed in the last two years, many jurisdictions have identified this reason 
as the basis for the passage of their volunteer protection legislation.  
 
Is this threat of legal liability felt by volunteers more of a perception than a present 
reality?  In consideration of the reported cases, there seems to be a disconnection 
between the fear of volunteers and actual litigation.  Although volunteers themselves 
regularly seek compensation from community organisations when injured in 
performing their activities3 there are few, if any, reported cases of volunteers being 
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sued for actions arising out of their volunteer activities.  Of these, the majority appear 
to arise from activities conducted by volunteer office bearers (CBA v Friedrich & Ors 
1991) and referees of sporting events (Smoldon v Whitworth 1997; Vowles v Evans 
and Ors 2002).  Such a situation was also was present in the United States before the 
introduction of the VPA (Martinez 2003:155).   
 
Supporters of such volunteer protection in the US, however, have been careful to 
emphasise that perception of exposure to liability was just as important as the reality 
of the situation (Constantine 1997:37).  It may be that a similar situation is present in 
Australia.  The federal Parliament’s Explanatory Memorandum to its volunteer 
protection legislation supports this view as it notes that the purpose of the Bill was to 
‘provide comfort’ to people performing voluntary work, assuring them that they will 
not be personally liable. The Memorandum states that: 
 
In the last five years there has not been a significant number of claims by third parties 
against volunteers or the Commonwealth in respect of services performed by 
volunteers for the Commonwealth . . . It seems unlikely that this Bill will result in a 
significant increase in the number of claims arising from the activities of volunteers 
(CEM 2002:1-2). 
 
The Ipp Report  
 
The concern about the availability and cost of public liability insurance driven by 
local authorities, small business, the medical profession and community groups led to 
the commonwealth, states and territories forming a joint ministerial working party to 
examine the issue. They commissioned an expert report to examine tort law reform 
that resulted in the Review of the Law of Negligence (Ipp Report 2002).  The review 
was intended to play a key role in informing a coordinated national approach, by 
providing a series of proposals which would supply a principled approach to 
reforming the law as it applies to public liability, professional and medical indemnity 
(Coonan 2002). 
 
In respect of volunteer liability, the Ipp report stated: 
 
The Panel is not aware of any significant volume of negligence claims against 
volunteers in relation to voluntary work, or that people are being discouraged from 
doing voluntary work by the fear of incurring negligence liability [and has decided] to 
make no recommendation to provide volunteers as such with protection against 
negligence liability (2002:170). 
 
Notably, the report did not recommend the imposition of liability on a community 
organisation for the acts and omissions of its volunteers.  The panel felt that to do so  
would be in conflict with their terms of reference to limit liability for negligence as it  
would ‘adversely affect the interest of not-for-profit community organisations’ 
(2002:170-1).  However, these recommendations were not followed, as there had 
already been agreement at the Second Ministerial Meeting on Public Liability 
Insurance for the protection of volunteers (Joint Communiqué 2002b).  Consequently, 
provisions were included in all jurisdictions in the subsequent tort reform legislation 
to provide for volunteer protection. 
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The article now turns to a detailed analysis of the volunteer protection legislation’s 
provisions that will inform the risk management practices that public sector agencies 
might consider adopting. Before doing so, it is worth noting that a report released in 
2001 by the American Nonprofit Risk Management Center revealed that, three years 
after the legislation was introduced across all American states, the number of suits 
filed against volunteers had not declined (Nonprofit Risk Management Center 
2001:12).  It explains this by reference to the limited nature of the protection and the 
fact that the provisions:  
 
may be helpful to plaintiffs seeking damages from volunteers, in that it makes 
it clear how a suit must be styled to require a review of the facts by a judge or 
jury (2001:12). 
 
A similar situation may well occur in Australia. 
 
The Basic Framework of Volunteer Protection  
 
Volunteers engaged in the public sector may be able to gain protection under the state, 
territory or commonwealth legislation, depending on the status of the body they are 
engaged with.  The volunteer protection provisions in the state and territory 
jurisdictions adopt a similar model.  Broadly, there are four criteria to met before 
protection will be afforded (the words in inverted commas are defined).  A ‘volunteer’ 
must: 
 
• be working on a ‘voluntary basis’; 
• be performing ‘community work’ that is ‘organised’ by a ‘community 
organisation’; 
• come within an area of liability protected by the legislation; and  
• not fall within one of the recognised exceptions. 
 
The commonwealth Act differs from the other jurisdictions by not having the 
requirement of community organisation or community work.  Instead, the 
commonwealth legislation applies to volunteers engaged by the commonwealth and 
commonwealth authorities, and covers any work (not defined) they may do that is 
‘organised’ by either of those bodies.  Its operation extends to the external territories 
of Australia (s 3). 
 
Despite the agreement to use the New South Wales provisions as a model to produce 
uniform law (Joint Communiqué 2002c), the scope of the protection afforded to 
volunteers differs significantly from jurisdiction to jurisdiction.  The definitions of the 
core terms in the legislation vary, as do the exemptions to protection and types of 
liability protected.  This lack of uniformity makes a comprehensive analysis of the 
provisions difficult. 
 
Who is a Volunteer? 
 
The legislation in all jurisdictions operates to protect people who are performing 
community work either as a ‘volunteer’, or on a ‘voluntary basis’.  In all jurisdictions 
a person is considered a volunteer where they provide their services without payment 
(Qld, ss 38 (1), (2) (b); NSW, s 60 (2); SA, s 3; WA, s 4; Vic, s 35; Tas, s 45; ACT, s 
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6; NT, s 7 (7); Cth, s 4 (2).)  In most jurisdictions, people can also receive 
remuneration of their reasonable expenses in doing the work, without it affecting their 
volunteer status (Qld, s 38 (2) (b); NSW, s 60 (2) (b); WA, s 4; Vic, s 35; Tas, s 45; 
NT, s 7 (7); Cth, s 4 (2) (a) (i).)  The reimbursement of reasonable travel and meal 
costs, for example, will not affect a person’s status as a volunteer. 
 
In Western Australia (s 4 (2) (a) (i)), Victoria (s 35 (2) (a)), Tasmania (s 45 (2) (a) 
(i)), the Northern Territory (s 7 (7) (a) (i)) and the commonwealth (s 4 (3)) a person 
who receives payment from their usual employer while performing voluntary work is 
also capable of achieving volunteer status.  It is becoming increasingly popular for 
employers to encourage their workers to perform voluntary community services 
during work hours as a form of good corporate citizenship or social responsibility.  
The Brisbane City Council, for example, has endorsed a programme that allows its 
employees to use 7.15 hours (1 day) per year for voluntary work.  This volunteer 
status is only possible where an employee receives no remuneration for doing the 
work other than remuneration that he or she would receive whether or not they did 
that work.  That is, they do not receive any ‘extra’ remuneration.  Under the 
commonwealth legislation there is an additional requirement that the work must be of 
a kind that is usually performed by persons as volunteers (s 4 (3) (b)).  What types of 
work will be covered by this requirement is not clear. 
 
All jurisdictions specify that a person performing community work under a court 
order is not entitled to volunteer status (Qld, s 38 (2) (a); NSW, s 60 (2) (a); SA, s 3; 
WA, s 4 (1) (3); Vic, s 35 (3) (h); Tas, s 45 (3); NT, s 7 (7); Cth, s 4 (2) (b).)  In 
addition, Tasmanian (s 45 (1) (a)), Victoria (s 35 (3)) and Western Australia (s 4 (1)) 
specifically exclude particular classes of people from achieving volunteer status.  In 
the main, these classes comprise those already absolved of civil liability in relation to 
the activity in question, such as fire fighters and wildlife officers performing their 
statutory duties. 
 
What is a Community Organisation? 
 
The legislation in the state and territory jurisdictions operates to protect volunteers 
who are engaged by ‘community organisations’.  The commonwealth legislation 
operates to protect volunteers engaged by the commonwealth or a commonwealth 
authority and does not have the requirement of ‘community organisation’.  This is 
referred to as the organisational test.    
 
To achieve community organisation status, a body must organise the doing of 
community work by volunteers and be able to be identified as an organisation of a 
particular type (Qld, ss 34, 38 (1); NSW, s 60 (1); SA, s 3; WA, s 3 (1); Vic, s 34; 
Tas, 44 (1); ACT, s 6; NT s 7 (7)).  In the state and territory jurisdictions, the public 
bodies included in the definition of community organisation include: 
 
• the Crown (Qld, SA);  
• a local government/council (Qld, WA, Vic, Tas);  
• a public authority constituted under an Act (Qld); 
• an authority of the state (NSW); 
• a body corporate/corporation (Qld, NSW, SA, WA, Vic, Tas, ACT, NT);   
• a state agency or instrumentality or department of the public service (WA);  
 9
• a agency or department of the territory (NT); 
• a state service agency or statutory authority (Tas);  
• a public authority or agency within the meaning of the Public Sector 
Management and Employment Act 1988 (Vic) or other persons or bodies 
acting on behalf of the State (Vic). 
 
The above list makes it clear that a substantial number of government organisations 
are covered in the definition of community organisation.  Although the Australian 
Capital Territory only uses the term ‘corporation’, this includes a ‘body politic’ 
(Legislation Act 2001 (ACT), Dictionary), indicating a wider reach across the public 
sector than at first glance.  The inclusion of ‘corporation’ in all jurisdictions also 
makes it clear that government owned corporations (GOCs) are within the scope of 
the volunteer protection provisions.  The term ‘authority of the state’ in New South 
Wales will include any body that has been given powers by the state to direct and 
control the affairs of others on behalf of the state and not for private of financial gain 
(Committee of Direction of Fruit Marketing v Australian Postal Commission at 583) 
such as a local council (Stack v Brisbane City Council) or a body corporate 
established under statute.  
 
In the commonwealth legislation, the terms commonwealth and commonwealth 
authority are defined (s 4 (1)) to include: 
 
• a federal court;  
• a department of the parliament; and   
• a body corporate or other type of body that is established or continued in 
existence for a public purpose by or under a commonwealth law. 
 
The definition therefore includes both government-run organisations and GOCs.  It is 
wide enough to cover organisations such as the Bureau of Meteorology, the National 
War Memorial and the Australian National Botanical Gardens (CEM 2003:4). 
Organisations created under certain legislation or listed in the regulations are 
excluded from the definition.  There are no regulations at the time of writing. 
 
What is Community Work? 
 
The most limiting factor on the scope of volunteer protection in the state and territory 
jurisdictions is that it is only available where volunteers are performing ‘community 
work’.  This is referred to as the activity test.  
 
The definition of community work is exhaustive and differs considerably between 
each jurisdiction (Qld, s 38 (1); NSW, s 60 (1); SA, s 3; WA, s 3; Vic, s 36; Tas, s 44 
(1); ACT, s 7; NT, s 7 (7)).  For work to fall within the definition it must be 
performed for one of the stated purposes.  All jurisdictions, apart from Queensland, 
have provision for regulations to declare new purposes for community work.  An 
important issue to note in the interpretation of the activity test is that the definition 
focuses on the purpose of the activity the volunteer is performing and not the overall 
purpose of the organisation.  This focus on activity means that although a government 
organisation may be considered a community organisation, certain work organised by 
it may or may not come within the definition of community work. 
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The common element of the definitions of “community work”found in the State and 
Territory legislation includes work performed for the following purposes: 
 
• charitable; 
• benevolent;  
• educational; and  
• sport. 
 
There are also particular purposes listed in each jurisdiction, such as ‘conserving or 
protecting the environment’ or ‘preserving or promoting historical or cultural 
heritage’.  Although in some cases these overlap across jurisdictions, the only uniform 
purposes are those listed above.  Consequently, volunteers engaged by government 
organisations may be afforded protection in some jurisdictions and not others, despite 
performing the same activity.   
 
The Australian Capital Territory (s 7 (2)) provides that work will not be community 
work in circumstances where it involves acts or threats of violence, or creates a 
serious risk to the health and safety of the public or a section of the public.  These 
provisions appear to be based on public policy considerations.  Such an interpretation 
would be likely to be given in other jurisdictions, even though not explicitly stated. 
 
The community work performed by a volunteer, in most jurisdictions, must be 
‘organised, directed or supervised’ by the community organisation (Qld, s 39 (a); 
NSW, s 61 (a); WA 3 (1); Vic s 37 (1); Tas s 44 (1), Cth, s 6 (1) (b)).  Other 
jurisdictions do not use these words but have similar requirements that the community 
work be ‘carried out’ (SA, s 4; ACT, s 8 (1)) or ‘done’ (NT, s 7 (1)) for a community 
organisation.  Whatever these differences, it appears the community organisation or 
the commonwealth is required to somehow control the work done by the volunteer for 
the protection to be afforded.  The wording of the legislation suggests that volunteers 
must be formally identified before they begin an activity, and that the work must be 
performed under the direction of a government organisation.  Volunteers performing 
work independently will be outside the scope of the volunteer protection provisions.  
 
Exceptions to Protection 
 
All jurisdictions provide that although a volunteer may meet the above requirements, 
in certain circumstances the context of their actions may preclude the operation of the 
volunteer protection provisions.   
 
In all jurisdictions, the immunity will only be granted where the act or omission by 
the volunteer was performed in ‘good faith’ (Qld, s 39;  NSW, s 61; SA, s 4; WA, s 6 
(1); Vic, s 37 (1); Tas, s  47 (1); ACT, s 8 (1); NT, s 7 (1)); Cth, s 6 (1)).  The policy 
of the legislation therefore does not extend to cover situations where there  is fraud or 
collusion involved, or where a volunteer acted with indifference to the consequences 
of their actions. 
 
The other exceptions to protection include where the volunteer was, at the time of the 
act or omission, either: 
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• intoxicated (SA, s 4 (2); WA, s 6 (3) (b); Vic, s 38 (1 (b); Tas, s 47 (3) (b);  
ACT, s 8 (2) (c); NT, s 7 (2) (b);  Cth, 6 (3)); 
• intoxicated and failing to exercise due skill and care (Qld, s 41; NSW, 63); 
• engaging in criminal conduct (Qld, s 40; NSW, s 62); 
• acting outside of the scope of the activities authorised by the community 
organisation (Qld, s 42 (a); NSW, s 64 (a); SA, s 4 (3) (a); WA s 6 (3) (a) (i); 
Vic, s 36 (1) (a) (i); Tas, s 47 (3) (a) (i); ACT, s 8 (2) (d) (i); NT, s 7 (2) (a); 
Cth, s 6 (4) (a)); or 
• acting contrary to the instructions given by the community organisation (Qld, s 
42 (b); NSW, s 64 (b); SA, s 4 (3) (b); WA, s 6 (3) (a) (ii); Vic, s 38 (1) (a) 
(ii); Tas, s 47 (3) (a) (ii); ACT, s 8 (2) (d) (ii);NT, s 7 (2) (a); Cth, s 6 (4) (b)). 
 
For the intoxication exception to operate in all jurisdictions the volunteer’s ability to 
carry out the work must have been significantly impaired by ‘drugs’ at the time of the 
act or omission.  ‘Drugs’ are defined in most jurisdictions to include alcohol, although 
there is some difference in the definitions regarding the use of drugs for medicinal 
purposes.   
 
Only New South Wales and Queensland specifically state that the protection will not 
be conferred on a volunteer who is engaging in criminal conduct.  This exception is 
likely to be subsumed under the heading of ‘acting outside the scope of authorised 
activities’ in the other jurisdictions. 
 
The exception that a volunteer will not be able to claim protection where they are 
either acting outside the scope of their authorised activities, or contrary to 
instructions, is expressed to apply in the situation where they either knew, or ought 
(reasonably) to have known, they were acting in this way.  It therefore incorporates 
the concepts of actual and constructive knowledge.  The operation of these exceptions 
brings to the fore the importance of informing volunteers clearly of the scope of their 
set activities and instructions about how to perform their tasks.  This will require that 
government organisations establish and maintain procedures to train, manage and 
supervise volunteers, particularly when risky activities are involved.  Without such 
procedures, there is more room for the possibility of having the liability incurred by a 
volunteer transferred to the organisation where, with proper training, the liability may 
have been avoided.  
 
The Extent of Liability Protected 
 
In all jurisdictions except the Northern Territory, the volunteer protection provisions 
will enable a volunteer who meets the criteria to be immune from all personal civil 
liability that is not excluded from the operation of the Act.  This means that volunteers 
afforded the statutory protection will not incur any personal civil liability for personal 
injury, property damage and economic loss caused as a result of their own negligence, 
whether the claim is made under common law or statute.  In contrast, the Northern 
Territory restricts its legislation to only cover liabilities for personal injury (NT, s 7 
(1)). 
 
Liabilities excluded from the operation of the legislation include (but are not limited 
to): 
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• defamation (NSW, s 59 (1); SA, s 4 (1) (b); WA, s 6 (2); Vic, s 38 (2) (a); Tas, 
s 47 (2); ACT, s 8 (2) (b); Cth, s 6 (2) (b));  
• discrimination (NSW, s 3B (1) (g); Tas 3B (4));  
• liabilities required to be insured against under State law (Qld, s 43; NSW, s 
65); and  
• liabilities falling within the ambit of compulsory third party motor vehicle 
insurance (Qld, s 44; NSW, s 66; SA, s 4 (1) (a); WA, 6 (2); Vic, s 38 (2) (a); 
Tas, s 47 (2); ACT, s 8 (2) (a); NT, s 4 (3) (a); (Cth, s 6 (2) (a)).  
 
A number of jurisdictions also exclude liabilities relating to statutory schemes of 
compensation, eg. workers’ compensation.  The exclusion of these ‘statutory’ 
liabilities will not have a significant effect on individual volunteers as the injured 
person will be compensated through a statutory fund.   
 
In New South Wales (s 3B (1) (a)) and Tasmania (s 3B (1) (a)) a volunteer incurring 
liability will not be able to claim protection in respect of an intentional act with intent 
to cause injury or death, or that is a sexual assault or other sexual misconduct.  It is 
likely that volunteers in other jurisdictions that incur a liability with respect to the 
same kind of conduct would not be afforded protection on public policy grounds. 
 
Liability of a Government Organisation as a Community Organisation  
 
In all jurisdictions apart from Queensland and New South Wales, any protected 
liability incurred by a volunteer is statutorily transferred to the government 
organisation as a community organisation (SA, s 5 (1); WA, s 7 (1); Vic, s 37 (2); 
Tas, s 48(1); ACT, s 9 (1); NT, s 7 (3)).  The same applies in the commonwealth 
jurisdiction (s 7 (1)) unless the commonwealth authority enjoys a statutory immunity 
from the liability (s 7 (2)).  This transfer of liability is similar to the basic legal policy 
that vicarious liability attaches to the relationship of employer and employee.   
 
Its embodiment in legislation clarifies some of the common law uncertainty regarding 
the legal position of volunteers.  On one side, volunteers are not employees or agents, 
and therefore do not fit into the established legal relationships where vicarious 
liability may attach (Ipp, Cane, Sheldon & Macintosh 2002:170).  On the other side, a 
number of cases have suggested, indirectly, that the relationship of vicarious liability 
attaches to the actions of volunteers (Pratt v Patrick 1924; Smoldon v Whitworth 
1997; Duncan by her next friend v Trustees of the Roman Catholic Church for the 
Archdiocese of Canberra and Goulburn 1988; Vowles v Evans & Ors 2002).  This 
debate over the common law position of volunteers will still have significance in 
Queensland and New South Wales, as those jurisdictions have not made an explicit 
transfer of liability in their legislation.  On the basis of the court’s recognition that the 
driving basis of vicarious liability is one of public policy rather than common law 
principles (State of NSW v Lepore, Samin v Qld; Rich v Qld 2003; QLRC 2001:9) 
there seems no reason why a court could not justify adding the volunteer relationship 
to the other established categories of vicarious liability. 
 
In Western Australia (s 7 (3)) Victoria (s 39 (2)) and Tasmania (s 48 (3)), if a number 
of organisations are involved in organising community work, the transfer of liability 
will only apply to the community organisation that principally organised the work.  
This allows a government organisation to avoid a transfer of liability where they only 
 13
lend support to an event, rather than organise the whole event.  Under the 
commonwealth legislation, the transfer of liability under the Act creates a statutory 
obligation on the volunteer to assist the commonwealth with the defence of any action 
taken on a liability incurred under the legislation (s 8).  Such assistance would not 
include financial assistance but may include such activities as attending meetings, 
providing statements about the event, providing supporting documents or appearing as 
a witness in court (CEM 2002:6).  It is suggested that the inclusion of this provision in 
all legislation would ensure that the benefit volunteers receive from the legislation is 
balanced with a responsibility to ensure that government organisations are not 
disadvantaged in proceedings due to lack of cooperation from the volunteer.  
 
Some government organisations may decide to manage the risk of being liable for the 
acts and omissions of volunteers by seeking an indemnity from the volunteer.  In most 
jurisdictions, any indemnity agreement given by a volunteer against a liability that the 
community organisation incurs under the Act is of no effect (WA, s 8; Vic, s 40; Tas, 
s 49; NT, s 7 (5); Cth, s 9). South Australia and the Australian Capital Territory are 
silent on the matter.  In contrast, the Queensland (s 7 (3)) and New South Wales (s 3A 
(2)) legislation has a provision stating that the Act:  
 
Does not prevent the parties to a contract from making an express provision for their 
rights, obligations and liabilities under the contract in relation to any matter to which 
this Act applies and does not limit or otherwise affect the operation of the express 
provision (emphasis added).4
 
This leaves open the possibility that, in those jurisdictions, a government organisation 
may enter into an enforceable contract of indemnity with a volunteer.  Such a contract 
would involve the volunteer agreeing to compensate any loss sustained by the 
government organisation in proceedings against them by third parties related to acts 
and omissions of the volunteer (thereby excluding their ability to rely on their 
statutory right to protection).  In order to ensure its enforceability, special attention 
would have to be given in any such agreement as to whether it indicated a clear 
intention to exclude the volunteer protection provisions, that genuine consent was 
given by the volunteer, and the possible unconscionability of the terms.  There is also 
the possibility that such an agreement would be unenforceable due to lack of 
consideration, unless the agreement was entered into as a deed under seal.  
 
In the United States, such agreements are known as ‘exculpatory agreements’ and are 
permissible under the federal legislation (US, § 14503 (b).)  Commentators have 
suggested, however, that these types of agreements often raise more issues than they 
resolve (King 1992:711-732).  Most strikingly, they shift the assumption of risk from 
the organisation to the volunteer.  This raises the question of which party is in a more 
appropriate position to reasonably foresee the risk involved in a particular activity; 
considering a volunteer does not have the resources or control that a government 
organisation has in this regard (Martinez 2003:156).  The practice of entering into 
such agreements may deter existing and future volunteers as they are likely to be wary 
of donating their time only to be held liable for tortious conduct (Martinez 2003:156).  
In the Australian arena, we suspect that public opinion and adverse media comment 
on government organisations seeking indemnities from their volunteers would be a 
serious barrier to such conduct. 
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Conclusion 
 
The volunteer legislation is a response to a perceived threat of litigation against 
volunteers that has little basis in reality. Such a legislative response may well sooth 
noisy advocates in the short term, but an actual increase in volunteer litigation as 
occurred in America is a likelihood. It may well be too late to turn back time if this 
eventuates. 
 
The volunteer protection provisions will have a major impact on the way public sector 
organisations engage with volunteers.  Many organisations are now in a position 
where liabilities incurred by their volunteers will be transferred to them.  Even where 
this is not explicit, the potential for such a transfer by the principle of vicarious 
liability is a real possibility.  As a result, government organisations will be expected to 
take far more care to appropriately manage the risks that this poses for their 
organisation and to ensure that adequate risk management and insurance is in place to 
cover potential liabilities. 
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Notes 
                                                 
1  Civil Liability Act 2003 (Qld); Civil Liability Act 2002 (NSW); Volunteers 
Protection Act 2001 (SA); Volunteers (Protection from Liability) Act 2002 (WA); 
Wrongs Act 1957 (Vic); Civil Liability Act 2002 (Tas); Civil Law (Wrongs) Act 
2002 (ACT); Personal Injuries (Liabilities and Damages) Act 2003 (NT); 
Commonwealth Volunteers Protection Act 2003 (Cth).  From this point on, 
references to these Acts will be by reference to the jurisdiction and section, eg. 
(Qld, s 6). 
 
2    See Crown Proceedings Act 1980 (Qld), s 9; Crown Proceedings Act 1988 
(NSW), s 5; Crown Proceedings Act 1992 (SA), s 5; Crown Suits Act 1947 (WA), 
s 5; Crown Proceedings Act 1958 (Vic), 23; Crown Proceedings Act 1993 (Tas), s 
5;  Crown Proceedings Act 1992 (ACT), s 5; Crown Proceedings Act 1993 (NT), s 
5; Judiciary Act 1903 (Cth), 56, 64.  In respect of the Commonwealth, see also 
Commonwealth v Mewett 1997; Constitution of Australia Act 1900 (Imp), s 75 
(iii); Leeming M, “The Liability of the Government under the Constitution” 
(1988) 17 Australian Bar Review 214. 
 
3    See for example Lanyon v Noosa District Junior Rugby League Football Club Inc 
2001; Di Bella v La Boite Theatre Inc and Cairns City Council 2001; Mt Isa 
Basketball Association v Anderson 1997. 
 
4    This provision cannot be used to override the sections of the Act relating to the 
assessment of damages for personal injury.  The relevant parts of each Act are:  
Civil Liability Act 2003 (Qld), Chapter 3; Civil Liability Act 2002 (NSW), Part 2. 
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